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theeditorialboard 

Dear Reader: 
 

Welcome to the second issue of Cititrustôs EDGE   Magazine .  The magazine is 

designed specifically to serve the needs of those in the international financial 

services industry.   Each issue of the publication will provide in-depth industry 

analysis, expert advice, provocative editorials, thoughtful insight and essential 

information and coverage from all corners of the globe and every segment of the 

industry.    

 

The EDGE   Magazine  covers a wide range of topics within the international 

financial services sector such as: Taxation, Law, Intellectual Property, Incorporation, 

Trusts, Banking, Insurance, Funds, Wealth Management, Foundations and Licensing 

across offshore jurisdictions from around the world. 

 

Every issue of the EDGE   Magazine  will prove to be essential reading for 

entrepreneurs, professional service providers, business-people, and investors in great 

measure thanks to its premium editorial content written by industry experts with 

detailed knowledge of all aspects of the offshore sector. We hope that you find the 

magazine informative, thought provoking and entertaining. 

 

 

Editorial Board  

Cititrust EDGE   Magazine  
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Cititrustôs EDGE Magazine accepts no responsibility for any information or other content contained within the magazine. Where the information 

is to be relied upon by the user, the information should be independently verified by a professional.  Articles in this magazine are not intended to 

be a substitute for legal advice or a legal opinion. It deals in broad terms only and is solely intended to provide a brief overview and give general 

information. The opinions expressed here within are strictly those of the authors and not necessarily the views of Cititrust EDGE Magazine. 

Cititrustôs EDGE Magazine strives to ensure that all information in the magazine is accurate, however the publishers would emphasize that they 

cannot accept responsibility for any mistakes or omissions. 
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In the premiere issue of CitiTrust's Edge Magazine, I 

wrote about the IRS' increasing use of technology to catch 

taxpayers who are paying less than their share of tax, 

whether as a result error or intent to cheat.  In this issue, I 

am focusing on another tool available to the IRS, 

whistleblowers.   

In 2006 Congress introduced legislation creating a 

whistleblower office within the IRS.  The legislation, 

codified at 26 U.S.C. § 7623, became effective on 

December 20, 2006 and provides incentives for ordinary 

citizens to share information with the IRS about tax 

cheats.  The program is designed to prevent annoyance 

claims from being filed by disgruntled neighbors, jilted 

spouses, and angry employees because the claim must 

meet minimum standards.   

To be eligible for an award, the tax, penalties, interest, 

additions to tax, and additional amounts in dispute must 

exceed $2 million for any taxable year and, if the taxpayer 

is an individual, the individualôs gross income must 

exceed $200,000 for any taxable year in question.  The 

amount of award will be at least 15%, but no more than 

30%, of the collected proceeds in cases in which the IRS 

determines that the information submitted by the 

informant substantially contributed to the collection of 

tax.  The amount of the award can be reduced if the 

whistleblower was involved in the noncompliance.  If the 

whistleblower is convicted of criminal conduct arising 

from his or her role in planning and initiating the action, 

the Whistleblower Office will deny the award.   

On June 18, 2010, the IRS added new provisions to the 

Internal Revenue Manual (IRM) applicable for the 

whistleblower program.  Senator Charles Grassley (R-

Iowa) wrote a letter to Treasury Secretary Geithner asking 

that he delay the implementation of the new IRM update, 

as he was troubled by the fact that the provision was 

posted without public comment.  He was also disturbed 

by the fact that the definition of "collected proceeds" 

appears to limit the payment of a Section 7623(b) award 

to only those cases where the IRS receives cash from a 

taxpayer.  This definition would deny rewards to 

whistleblowers who prevent improper refunds, or reduce a 

credit balance by a taxpayer. 

Perhaps in response to Senator Grassley's comments, the 

IRS issued a proposed regulation on January 14, 2011 to 

revise Treasury Regulation §301.7623-1. The proposed 

regulation clarifies the definition of proceeds of amounts 

Its Not Just Big Brother 
Watching You! 

 The governmentc could be recruiting 
your own children, your friends, and  

your employees to spy on you! 

By Kevin E. Packman, Partner  

Holland & Knight LLP  

www.hklaw.com 

kevin.packman@hklaw.com 
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collected and collected proceeds, as the terms are used in 

Section 7623.  The proposed regulation defines the terms 

for purposes of Section 7623 as including "étax, 

penalties, interest, additions to tax, and additional 

amounts collected by reason of the information provided; 

amounts collected prior to receipt of the information if the 

information provided results in the denial of a claim for 

refund that otherwise would have been paid; and a 

reduction of an overpayment credit balance used to satisfy 

a tax liability incurred because of the information 

provided." 

Whistleblowers who are unable to satisfy the income 

threshold are not left without options.  Section 7623(a) 

provides authority for the informant to receive a 

discretionary award with the maximum award being 15% 

up to $10 million.  Since the award is discretionary, the 

informant cannot dispute the determination of the award 

in Tax Court.  

To file a claim with the Whistleblower Office, the 

informant must complete Form 211, and sign it under 

penalties of perjury.  When the Whistleblower Office has 

made a final determination regarding a claim, it will send 

notification to the informant indicating the amount of the 

reward it intends to pay.  If the informant is not satisfied 

with the reward, he/she has 30 days in which to file an 

appeal to the Tax Court. 

Whistleblowing is becoming a cottage industry for private 

bankers.  On May 3, 2010, Rudolf Elmer spoke at the 8th 

Annual OffshoreAlert Financial Due Diligence 

Conference on Miami Beach.  Elmer worked for Bank 

Julius Baer in Switzerland, where he was a Senior Auditor 

from 1987 to 1994, and then in the Cayman Islands, 

where he was the group's local Chief Operating Officer 

from 1994 to 2003.  He indicated that he gave internal 

company documents to officials in several countries, 

including the United States and Germany. He also 

indicated that the bank helped clients evade tax.  

Elmer was not the first such banker, nor will he be the 

last.  On August 4, 2010, Bloomberg.com reported that 

Herve Falciani, a former HSBC Holdings Plc software 

technician now in police protection in France took 

computer files containing data on at least 24,000 current 

and former account holders from several countries.  

Falciani was preceded by Heinrich Kieber, a former 

employee of the LGT Bank of Liechtenstein, who in 2008 

took more than 12,000 pages of bank documents detailing 

secret, multi-million-dollar accounts held by taxpayers 

around the world. Kieber is living in an undisclosed 

location, reportedly as part of a witness protection 

program, after providing information to government 

officials in England, Germany, the United States and 

other countries on their citizens who hid billions in wealth 

through the bank. 

Joseph Insinga, a finance specialist with the Dutch Bank, 

Rabobank, is another banker turned whistleblower.  He 

told the IRS that the bank was financing tax shelters on 

behalf of United States companies.  He provided 

information that led to investigations against Cardinal 

Health and Newell Rubbermaid Inc.  Of course, Insinga 

was preceded by the revelations former Swiss UBS 

private banker, Bradley Birkenfeld, provided the IRS and 

Department of Justice, which ultimately led to the 

February 2009 UBS deferred prosecution.   

The Whisleblower Office submitted its annual report to 

Congress on December 13, 2010, and indicated that it 

received more than 5000 cases in fiscal year 2009, 460 of 

which will likely qualify for an award. 
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During our lifetimes, many of us strive to make a ñTop 

10ò list of one sort or another ï whether it be for fame, for 

fortune or simply for recognition amongst our family and 

friends.  What most of us do not aspire to, however, is to 

become a victim of a poorly-drafted (or, dare I suggest, 

non-existent) estate plan. 

 

Estate litigation tends to arise for a variety of reasons.  

Generally speaking, the following are what would be 

classified as the ten most frequent causes of estate 

litigation.   

 

1. Failing to Prepare an Estate Plan 

 

A basic estate plan will often include a Power of Attorney 

for Property, a Power of Attorney for Personal Care and 

at least one Will.  In this way, a testator can plan for 

incapacity and direct how assets are to be administered 

during his lifetime, and he can thereafter direct how the 

remaining assets will be distributed on death.  

Notwithstanding the abundance and availability of 

information that is disseminated on a regular basis, the 

fact remains that more people die without having created 

an estate plan than one would expect.   

 

2. Failing to Maintain a Current or Updated Estate 

Plan 

 

The creation of an estate plan is not a one-time event.  

Powers of Attorney and Wills must be properly updated, 

particularly in the face of changed personal circumstances 

and after the passage of significant periods of time.  

Where principal beneficiaries predecease a testator, where 

there has been a sale of a significant asset (often a private 

business or family cottage), or a dramatic change in the 

value of the estate, plans should be revisited.   

 

3. Failing to Recognize the Need for Professional 

Assistance 

 

There has recently been a promulgation of ñDo-it-

Yourselfò Will and Power of Attorney kits.  Although we 

can understand the reluctance to hire professionals, these 

situations are often prime examples of where you can 

either ñpay now, or pay laterò.      
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4.  Failing to Obtain Adequate Professional Advice. 

 

Reliance upon skilled and experienced practitioners 

is key to creating estate plans that will implement 

and uphold testamentary intentions.  We have all 

heard the old adage ñyou get what you paid forò ï 

this really is not the time to ñcut cornersò.  

 

5.  Acrimonious Extended Family Members. 

 

ñStepò, ñsecondò or ñin-lawò relationships tend to be 

a key ingredient to the nastiest of family and estate 

fights.  Extra-marital partners and children and 

grandchildren born out-of-wedlock tend to hold a 

strong second place.  In each of these cases, the 

tension may be present even during the testatorôs 

lifetime, albeit more covertly than after his or her 

death.   

 

6.  Intransigent Family Members and Other 

Beneficiaries. 

 

Sometimes even the best-trained professionals 

cannot reason with stubborn, principled clients; in 

these situations, the proceedings often have to ñrun 

the courseò for some period of time before cooler 

heads and logic can prevail.   

 

7.  Failing to Fully Disclose. 

 

No one wants to contemplate extra-marital 

relationships, unexpected illness or physical or 

mental impairments.  The reality is, however, that 

these things do happen ï and it is better to plan for 

them now then to leave issues that arise from them 

to loved ones to deal with later.   

 

8.  Poorly Drafted Estate Planning Documents. 

 

Sometimes, despite all best efforts, an estate plan 

can be frustrated.  Documents that are poorly drafted 

can lead to interpretation issues, validity concerns 

and legal challenges.  Even documents that were 

ñproperlyò drafted at the time they were created can, 

with the passage of time or change in legislation, 

become ineffective.   

 

9  The Nature of the Estate Assets. 

 

The mix, nature and value of a testatorôs assets can 

be a profound instigator for estate litigation.  Often 

family businesses or cottage properties can have 

emotional elements attached to them.  Inter vivos 

gifting and trust arrangements may also surprise 

beneficiaries, who might have expected to receive 

their entitlements on death or outright.  Jointly-held 

assets, pensions, insurance policies and registered 

savings plans with designated beneficiaries are 

similarly often the source of much litigation. 

 

10.  Personal Representatives. 

 

The choice of an executor can be a very emotional 

decision for family members to deal with.  This 

trusted individual is chosen by a testator to 

administer his estate and effect his testamentary 

intentions.  More often than not, however, this tends 

to be a thankless appointment, and one that is 

fraught with scrutiny and judged unfairly with the 

benefit of hindsight.  In these types of cases, no 

amount of compensation can make the job worth it.   

 

Conclusion 

 

Even a most comprehensive estate plan, created by 

the most skilled of practitioners, can become the 

subject of estate litigation.  After all, it only takes 

one person to commence litigation.  Having said 

that, there are certainly ways to thwart the likelihood 

of their success.  Recognizing some of the principal 

sources of estate litigation is a starting point in doing 

just that.   
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